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Title  40 — Protection  of  Environment 

CHAPTER  I — ENVIRONMENTAL 
PROTECTION  AGENCY 

[FRL  642-4] 

part  &— preparation  of 

ENVIRONMENTAL  IMPACT  STATEMENTS 
New  Source  NPDES  Permits 

Hie  National  Environmental  Policy 
Act  of  1969  (NEPA),  42  U.S.C.  4321  et 
seq..  Implemented  by  Executive  Order 
11514  of  March  5.  1970,  and  the  Council 
on  Environmentsd  Quality’s  (CEQ’s) 
Guidelines  of  August  1. 1973.  require  that 
all  agencies  of  the  Federal  Povemment 
prepare  detailed  environmental  state¬ 
ments  on  proposals  for  legislation  and 
other  major  F^eral  actions  significantly 
affecting  the  quality  of  the  human  en¬ 
vironment.  The  objective  of  NEPA  is  to 
build  into  the  Agency  decisionmaking 
process  an  appropriate  and  careful  con¬ 
sideration  of  all  environmental  aspects  of/ 
proposed  actions,  explain  potential  en¬ 
vironmental  effects  of  proposed  actions 
and  their  alternatives  for  public  under¬ 
standing,  avoid  or  minimize  adverse 
effects  of  proposed  actions,  and  restore 
or  enhance  environmental  quality  as 
much  as  possible. 

Section  511(c)(1)  of  the  Federal  Water 
Pollution  Control  Act  as  amended 
(FWPCA)  (Pub.  L.  92-500)  authorizes 
the  Administrator  to  apFdy  NEPA  to  the 
issuance  of  a  permit  under  sectlcm  402  of 
the  FWPCA  for  the  discharge  of  any 
pollutant  by  a  new  soimse  as  defined  in 
section  306  of  the  FWPCA.  The  discharge 
of  a  pollutant,  as  defined  in  section  502 
(12)  of  the  FWPCA,  means  an  addi¬ 
tion  of  any  pollutant  to  navigable  waters, 
the  contiguous  zone,  or  the  ocean  from 
any  point  source.  The  Environmental 
Protection  Agency  published  proposed 
regulations  in  the  Federal  Registkr  (40 
FR  47714)  on  October  9,  1975,  entitled 
“New  Source  NPDES  Permits,  Prepara¬ 
tion  of  Environmental  Impact  State¬ 
ments.”  < 

This  regulation  provides  procedures  for 
applying  NEPA  to  the  issuance  of  new 
source  Natlcmal  Pollutant  Discharge 
Elimination  System  (NPDES)  permits  as 
authorized  by  section  301  and  section  402 
of  the  FWPCA.  This  regulation  shall 
apply  only  to  the  Issuance  of  a  new  soiirce 
NPDES  permit  by  the  UJ3.  Environ¬ 
mental  Protection  Ag^cy  and  not  to  the 
issuance  of  a  new  source  NPDES  permit 
from  any  State  which  has  an  approved 
NPDES  program  in  accordance  with  sec¬ 
tion  402(b)  of  the  FWPCA.  Ibe  regula¬ 
tion,  when  used  in  conjunction  with  the 
references  under  40  CFR  Part  125  (the 
National  Pollutant  Discharge  Elimina¬ 
tion  System),  provides  the  EPA  proce¬ 
dures  for  processing  new  source  NPDES 
permit' applications.  Upon  the  date  of 
promulgation  of  this  regulaticm,  the 
Federal  Register  notice  of  September  30, 
1974,  “Requirements  for  Environmental 
Assessments”  shall  no  longer  be  effective. 

Written  comments  on  the  proposed 
regulation  were  invited  and  received 
from  interested  parties.  EPA  has  care¬ 
fully  considered  all  comments  submitted. 


Over  130  comment  letters  are  on  file  with 
the  Agency.  Certain  of  the  comments 
have  been  adopted  or  substantially  satis¬ 
fied  by  changes,  deletions  from,  or  addi¬ 
tions  to  the  regulation.  Numerous  com¬ 
ments  and  their  disposition  are  dis¬ 
cussed  below. 

(a)  Two  major  issues  which  are  generic 
to  the  regulation  were  discussed  by  a 
large  munber  of  commenters  as  follows: 

(1)  NEPA  and  the  issuance  of  a  State- 
approved  new  source  NPDES  permit — 
EPA  has  taken  the  position  that  section 
511(c)(1)  of  the  FWPCA  does  not  give 
authority  to  the  Agency  to  impose  NEPA 
on  the  issuance  of  a  new  source  NPDES 
permit  by  a  State  which  has  an  approved 
NPDES  program.  The  Agency’s  position 
is  that  the  statute  and  the  legislative 
history  are  clear  that  section  102(2)  (C) 
of  NEPA  as  described  in  section  511(c) 
(1)  of  the  FWPCA,  applies  to  the  issu¬ 
ance  of  a  permit  by  EPA  to  discharge  as 
a  new  source  as  defined  in  section  306 
of  the  FWPCA.  When  a  State  assumes 
the  NPDES  permit  program  as  author- 
Ized  by  section  402(b)  of  the  FWPCA, 
that  State’s  Issuance  of  an  NPDES  per¬ 
mit  is  considered  to  be  a  State  action, 
not  a  Federal  action.  Therefore,  the  issu¬ 
ance  of  a  State-authorized  NPDES  p^- 
mit  is  not  subject  to  a  NEPA  analysis  be¬ 
cause  NEPA  applies  only  to  Federal  ac¬ 
tions.  Several  commenters  suggested 
that  EPA’s  review  of  a  State-issued  per¬ 
mit  and  the  Agency’s  authority  to  veto 
the  Issuance  of  a  State  NPDES  permit 
in  connection  with  secticm  402(a)(5) 
should  be  considered  part  of  the  “issu¬ 
ance  of  the  permit.”  Where  a  State  is 
the  issuing  authority  for  a  NPDES  per¬ 
mit,  EPA’s  actions  connected  with  such 
Issusmce  cannot  be  considered  the  “Issu- 
ance  of  the  permit.”  Section  402  of  the 
FWPCA  permits  the  Administrator  to 
object  to  the  Issuance  by  a  State  of  a  per¬ 
mit.  but  does  not  authorize  the  Admin¬ 
istrator  to  issue  a  permit  so  long  as  the 
State  has  an  approved  program  as  au¬ 
thorized  by  section  402(a)  (5) .  Should 
the  Administrator  object  to  the  issuance 
of  a  permit  by  a  State,  40  C7FR  124.23(d) 
jnovides  that  the  State  shall  not  issue 
such  permit  imtil  the  objections  of  EPA 
have  been  satisfied.  Thus,  even  though 
EPA’s  role  In  a  State  permit  proceeding^ 
could  be  viewed  as  a  major  Federal 
action,  the  Federal  action  is  not  the  issu¬ 
ance  of  a  permit  to  a  new  source  and 
therefore  section  511(c)  (1)  exempts  EPA 
from  the  requirement  to  prepare  an  ai- 
vironmental  impact  statement  in  such  a 
situation. 

(2)  Timing  deadlines  for  the  responsi¬ 
ble  official  to  complete  the  NEPA  proc¬ 
ess — Many  commenters  were  concerned 
that  the  proposed  regulations  did  not  im¬ 
pose  deaffiines  on  EPA  to  process  the  new 
source  NPDES  application.  They  ex¬ 
pressed  a  need  for  EPA  to  establish  time 
limits  for  Itself  for  the  following  activi¬ 
ties:  (1)  Ihe  new  source  determination, 
(2)  the  need  for  an  environmental  im¬ 
pact  assessment,  and  (3)  the  decision  to 
prepare  an  EIS  or  to  file  a  negative 
declaration.  The  Agency  recognizes  the 
ccmcem  and  agrees  that  it  would  be 
beneficial  to  applicants  if  the  Agency 


could  have  specific  deadlines  for  making 
these  major  decisions.  As  discussed  in 
the  “specific  issues”  section,  however,  the 
Agency  has  changed  the  procedures  for 
the  above  major  decisions  to  further 
articulate  the  number  of  options  avail¬ 
able  to  the  applicant  in  order  to  com¬ 
ply  with  these  procedmes.  For  this  rea¬ 
son,  the  Agency  has  decided  not  to  adopt 
a  complete  regulatory  deadline  concept 
but  rather  has  provided  for  a  two-fold 
approach  to  inform  the  public  about  the 
time  frame  for  processing  new  source 
NPDES  applications.  First,  the  Agency 
has  determined  that  an  applicant  will 
be  notified  within  thirty  (30)  days  of  the 
receipt  of  the  New  Source  and  Environ¬ 
mental  Questionnaire  whether  it  will  be 
consider^  a  new  or  existing  source,  or 
that  additional  information  will  be  re¬ 
quired  in  order  to  make  the  determina¬ 
tion.  ’This  is  provided  in  §  6.906.  R  is  the 
Agency’s  Intent  that  for  most  potential 
new  source  applicants,  the  new  source 
decision  can  be  made  without  requesting 
addltlmial  Information.  Secondly,  EPA 
believes  that  the  decision  beyond  this 
point  Is  subject  to  many  options.  The 
Agency  has  decided  that  it  cannot  de- 
vdop  one  time  frame  that  will  suffice 
In  handling  all  these  options  for  the 
many  different  types  of  Individual 
sources  requiring  permits.  ’Therefore,  a 
flow  chart  will  be  developed  and  made 
available  to  applicants  which  will  set 
forth  the  entire  new  source  process  as 
developed  in  this  regulation.  Included  in 
the  description  of  the  process  will  be  time 
frames  In  which  the  Agency  expects  to 
complete  the  action  cited.  For  instance, 
the  Agency  expects  to  determine,  within 
flve  (5)  to  forty-flve  (45)  days  after  the 
Initial  new  source  determination,  exactly 
what  the  scope  of  the  environmental  im¬ 
pact  assessment  should  be,  or  to  have  dis¬ 
cussed  the  possibility  of  entering  Into  a 
third  party  EIS  arrangement  if  the 
option  la  appropriate  for  that  situation. 
In  providing  Information  for  completing 
an  action  with  both  an  estimated  mini¬ 
mum  and  normal  time  frame,  the  Agency 
win  provide  Individual  applicants  with  a 
reasonable  outlook  on  exactly  how  much 
time  EPA  expects  to  take  to  process  a 
new  source  NPDES  application  and  com¬ 
ply  with  its  NEPA  responsibilities. 

(b)  A  number  of  more  specific  Issues 
were  addressed  by  commenters  and  are 
summarized  in  a  section-by-section  anal¬ 
ysis  as  follows: 

(1)  Section  6.902. — (A)  Several  com¬ 
ments  requested  that  “interested  per¬ 
sons”  be  num  narrowly  defined  to  re¬ 
strict  the  number  of  people  that  could 
request  an  adjudicatory  hearing  and  po¬ 
tentially  delay  the  processing  of  the  new 
source  application.  It  is  the  EPA’s  Inten- 
ti(m  to  proceed  with  the  adjudicatory 
hearing  pursuant  to  40  CFR  125.36  which 
has  a  more  limited  definition  of  “inter¬ 
ested  persons.” 

(B)  Requests  w’ere  received  to  change 
the  effective  date  for  the  application  of 
NEPA  to  new  sources  to  the  date  of  final 
promulgation  of  this  regulation.  This 
change  was  not  made  as  EPA  believes 
that  the  appllcaMlity  of  NEPA  to  new 
source  NPDES  permits  was  adequately 
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conveyed  in  the  September  30, 1974,  Fed¬ 
eral  Register  notice  as  well  as  in  the 
FWPCA  itself. 

(C)  Two  comments  requested  a  specific 
definition  of  “new  source”  for  the  coal 
mining  industry.  The  Agency  has  deter¬ 
mined  that  this  procedural  regulation  Is 
not  the  appropriate  vehicle  to  consider 
industry-specific  definitiCHis.  EPA  ex¬ 
pects  to  publish  guidance  for  specific  in¬ 
dustrial  categories,  such  as  coal  mines, 
and  will  provide  for  public  dissemination 
of  this  guidance. 

(2)  Section  6304. — (A)  Several  com- 
menters  raised  the  issue  that  the  respon¬ 
sible  official  should  be  able  to  designate 
certain  actions  as  not  being  “major  Fed¬ 
eral  actions  significantly  affecting  the 
quality  of  the  human  environment”  and 
therefore  not  subject  to  NEPA.  Although 
EPA  agrees  with  this  concept  in  theory, 
EPA  determined  it  was  not  feasible  to 
create  threshold  exemptions  imder  the 
regulaticm. 

(B)  There  were  a  few  comments  re¬ 
ceived  that  questioned  the  integration  of 
EPA’s  NEPA  process  with  State  and  local 
environmental  Impact  statements  and 
with  other  Federal  agency  EIS’s.  The  is¬ 
sues  raised  are  legitimate  concerns  over 
duplicative  procedures  that  are  costly  in 
terms  of  dollars  and  time.  This  regula¬ 
tion  has  been  rewritten  to  clarify  the 
Agancy’s  Intrait  of  utilizing  other  Federal 
Agency  EIS’s  to  the  maximum  extent 
possible,  with  the  caveat  that  EPA’s  con¬ 
cerns  must  be  adequately  addressed  in 
those  other  EffS’s.  A  State’s  environ¬ 
mental  review  cannot  be  substituted  di¬ 
rectly  for  EPA’s  EHS  although  EPA  ex¬ 
pects  to  work  cooperatively  with  the 
State,  will  evaluate  the  State’s  data  and 
Incorporate  it  into  an  EPA  EffS. 

(C)  Several  commenters  questioned 
what  happened  to  an  application  being 
processed  if  a  State  assumed  the  NPDES 
permit  program  and  an  EPA  EIS  were 
being  prepared.  EPA  recognizes  this  as  a 
potential  problem  and  will  be  sending 
guidance  to  the  responsible  officials  to 
deal  with  this  Issue.  It  Is  expected  that 
such  guidance  will  note  that  EPA  will 
complete  the  EIS  and  work  with  the  State 
to  mitigate  the  adverse  impacts.  In  addi¬ 
tion,  if  the  EIS  is  being  prepared  imder 
the  “lead”  agency  concept,  the  EIS  re¬ 
quirement  win  continue  to  be  applicable 
pursuant  to  the  other  Federal  agencies' 
regulations. 

(3)  Section  6.906. — (A)  Many  cwn- 
menters  responded  to  this  section  by 
questioning  the  rigid  “9-month  prior  to 
construction”  requirement  for  submittal 
of  the  new  source/environmental  ques¬ 
tionnaire  (NS/EQ) .  The  Agency  has  re¬ 
sponded  to  these  comments  by  deleting 
the  9  month-requirement.  However,  the 
Agency  affirms  its  requirement  that  the 
NS/EQ  be  submitted  and  that  the  entire 
environmental  evaluation  process  should 
be  completed  prior  to  commencement  of 
on-site  construction.  AH  new  source 
plicants  are  encouraged  to  submit  NS/1^ 
information  to  EPA  as  early  in  their 
planning  process  as  possible  to  avoid  un¬ 
necessary  dtiays. 

(B  )  Several  comments  were  received 
that  suggested  waivers,  exemptions,  or 


grace  periods  for  plants  that  have  al¬ 
ready  commenced  construction.  The 
Agency  intends  to  apply  NEPA  substan¬ 
tively  and  has  so  indicated  this  inten¬ 
tion  for  almost  two  years.  Plants  under¬ 
going  construction  should  have  contacted 
EPA  pursuant  to  the  Federal  Register 
Notice  of  September  30,  1974  for  new 
source  discharge  permit  aw>licants. 

(C)  Comments  were  received  request¬ 
ing  deletion  of  the  paragraph  that  noti¬ 
fied  the  public  of  the  responsible  official’s 
new  source  determination.  It  is  the 
Agency’s  belief  that  notification  of  the 
public  is  consistent  with  the  Federal 
policy  of  an  informed  general  public.  It 
is  also  more  efficient  for  the  Agency  to 
proceed  in  this  manner  than  to  respond 
to  individual  requests  imder  the  Fre^om 
of  Information  Act. 

(4)  Section  6308. — (A)  Several  com¬ 
menters  stated  that  a  negative  declara¬ 
tion  is  a  final  decision  and  should  not  be 
subject  to  public  review,  and  later  recon¬ 
sideration  by  the  responsible  officlaL  It 
Is  EPA’s  contention  that  public  review  of 
a  decision  serves  the  important  func¬ 
tion  of  providing  feedback  on  that  de¬ 
cision  for  the  ultimate  benefit  of  the 
Agency  and  the  pilbllc. 

(B)  Several  commenters  suggested 
that  the  environmental  appraisal  either 
be  deleted  or  modified  to  exclude  consid¬ 
eration  of  feasible  alternatives  and  the 
steps  necessary  to  minimize  harm  to  the 
environment  as  these  concerns  are  more 
appropriately  addressed  in  the  EIS.  The 
environmental  assessment  utilizes  the 
applicant’s  environmental  Impact  as¬ 
sessment  and  is  necessary  to  support  the 
Agency’s  decision  to  •  issue  a  negative 
declaration.  It  Is  expected  that  the  ap¬ 
plicant’s  environmental  Impact  assess¬ 
ment  would  have  discussed  feasible  al¬ 
ternatives  and  any  steps  to  minimize 
harm  to  the  environment.  By  determin¬ 
ing  that  an  EIS  is  not  necessary,  the 
Agency  is  concluding  that  there  win  not 
be  significant  impact  or  that  any  signifi¬ 
cant  adverse  Impacts  have  been  miti¬ 
gated. 

(C)  Severed  commenters  addressed  the 
third  party  EIS  arrangement.  Many  of 
the  comments  were  based  on  the  mis¬ 
taken  premise  that  the  third  party  meth¬ 
od  was  required,  when  in  fact  it  is  only  an 
option.  EPA’s  approval  of  the  selected 
consultant  and  ^A  control  of  the  infor¬ 
mation  developed  by  the  ccmtractor  were 
the  main  issues  of  contention.  If  the 
third  party  agreement  is  to  serve  the 
function  of  integrating  the  applicant’s 
environmaital  impact  assessment  and 
EPA’s  EIS  into  one  document  fulfilling 
both  party’s  responsibilities,  then  a  cer¬ 
tain  degree  of  FWeral  Involvement  must 
occur  for  the  document  to  fulfifi  EPA’s 
NEPA  responsibilities.  At  a  mlntmiiTn, 
Federal  invcdvement  must  consist  of  in¬ 
volvement  in  the  am>roval  of  the  pre- 
pcurer  and  invcdvement  and  guidance  in 
the  information  being  developed.  ’The  ap¬ 
plicant,  of  course,  wiU  have  access  to  the 
informtiim  being  developed.  It  the  re¬ 
sponsible  official  elects  to  participate  in 
the  third  party  agreement,  he  wiU  concur 
in  the  selection  of  the  applicant’s  consult, 
ant  after  determining  the  objectivity  of 


the  consultant.  The  applicant,  in  weigh¬ 
ing  whether  to  participate  in  the  ar¬ 
rangement,  must  decide  whether  the  pos¬ 
sible  significant  time  savings  resulting 
fr(Mn  the  preparation  of  one  document 
sue  greater  than  the  b^efits  residting 
from  participating  with  EPA  in  an  open 
working  relationship  during  the  appli¬ 
cant’s  planning  process  and  the  disclo¬ 
sures  that  this  entails. 

(D)  Several  comments  suggested  that 
an  adjudicatory  hearing  should  be  ap¬ 
plicable  to  the  determination  that  an  EIIS 
is  required.  The  Federal  agency  has  the 
resiMnsibUity  to  determine  when  an  ETS 
is  required,  and  it  is  not  appropriate  to 
subject  this  decision  to  an  adjudicatory 
hearing.  However,  an  adjudicatory  hear¬ 
ing  is  applicable  to  the  new  source  deter¬ 
mination  and  to  the  determination  of 
permit  issuance,  pursuant  to  40  CFR 
125.35a. 

(5)  Section  6.910. — (A)  Two  com¬ 
menters  stated  that  EPA  was  extending 
its  authority  into  the  area  of  land  use 
planning.  It  is  the  Agency’s  view  that 
EPA  has  a  responsibility  to  Inform  the 
public  of  the  primary  and  secondary  ef¬ 
fects  of  its  actions  through  the  NEiPA 
mechanism.  ’The  CEQ  guidelines,  in  ad¬ 
dition,  mandate  consideration  of  land 
use  impacts. 

(B)  Two  commenters  suggested  that  a 
n^ative  decl^u^tion  should  automati¬ 
cally  be  glvoi  if  the  new  source  was 
replacing  an  old  source  and  if  the  gross 
discharge  from  the  new  source  does  not 
exceed  the  gross  discharge  fimn  the 
existing  source.  It  Is  the  Agency’s  policy 
that  neither  of  the  above  criteria  de¬ 
scribes  situations  in  which  one  could  is¬ 
sue  a  negative  declaration  in  all  cases. 

(C)  A  commenter  suggested  that  the 
ncm-envinmmental  benefits  that  would 
be  delayed  by  ETS  preparation  must  be 
considered  in  making  a  decision  whether 
to  prepare  an  EIS.  It  is  the  Agency’s 
contoitlon  that  NEPA  requires  the  de¬ 
cision  to  prepare  an  EIS  be  based  on 
the  involvement  of  a  major  F’ederal  ac¬ 
tion  significantly  affecting  the  quality 
of  the  environment.  Therefore,  an  ETS 
is  the  appropriate  place  to  weigh  an  the 
benefits  and  costs  of  EPA’s  action,  rather 
than  Introduce  these  factors  in  the  de¬ 
cision  whether  an  EIS  should  be  pre¬ 
pared. 

(D)  A  commenter’s  statement  implied 
confusion  over  the  determination  of  sig¬ 
nificant  impacts.  The  guidelines  and 
specific  criteria  of  |  6.910  Indicate  that 
at  this  point  in  the  process,  the  environ¬ 
mental  impact  assessment  has  provided 
sufficient  information  to  determine  that 
the  impacts  are  indeed  significant,  and 
that  the  next  step  is  the  preparation  of 
the  EIS. 

(6)  Section  6312. — (A)  Several  com¬ 
menters  requested  that  the  draft  EIS  be 
prepared  within  a  specific  period  of  time. 
Although  the  Agency  understands  the 
appUcant’s  concern  with  timely  process¬ 
ing  of  the  new  source  appUcation  and 
subsequent  environmental  review,  it  is 
not  possible  to  establish  a  time  limit  for 
the  preparation  of  an  EI8.  The  EIS  must 
analyze  the  impact  of  the  proposed 
source,  and  the  amount  of  time  neces¬ 
sary  for  this  antdysis  win  be  a  function 
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of  many  factors,  among  which  is  the 
complexity  of  the  source  its^. 

(B)  Requests  were  received  frc«n  two 
commenters  to  reduce  the  comment  pe¬ 
riod  from  45  days  to  30  days.  However, 
EPA  must  comply  with  the  CEQ  guide¬ 
lines  which  require  a  comment  period 
of  not  less  than  45  days. 

(C)  A  commenter  suggested  that  EPA 
notify  the  applicant  of  requests  for  addi¬ 
tional  Information  for  the  draft  EIS  at 
the  same  time  the  notice  of  intent  to 
prepare  an  EIS  is  published.  The  Agency 
is  unable  to  comply  with  this  request 
because  during  the  preparation  of  the 
draft  EIS,  new  issues  may  surface.  For 
this  reason  it  is  inappropriate  to  coniine 
requests  for  additional  Information  from 
the  applicant  to  the  time  the  notice  of 
intent  is  published. 

(D)  A  commenter  suggested  the  addi¬ 
tion  of  a  subsection  that  would  allow 
the  responsible  official  to  overrule  frivo¬ 
lous  or  irrational  objections.  The  Agency 
does  not  consider  it  necessary  to  ex¬ 
pressly  state  that  the  Agency’s  decisions 
would  be  made  in  a  rational  and  reason¬ 
able  manner  after  all  factors  have  re¬ 
ceived  appropriate  consideration. 

(7)  Section  6.914. — (A)  A  commenter 
sxiggested  that  the  “significant”  degree  of 
public  interest  that  would  trigger  a  pub¬ 
lic  hearing  should  be  narrowly  construed 
and  should  only  apply  to  persons  with 
technical  expertise,  to  persons  who  were 
monetarily  affected  or  to  persons  who 
were  directly  affected  in  their  daily  lives. 
It  is  the  Agency’s  policy  that  the  public 
hearing  on  a  draft  EIS  should  provide  a 
forum  for  the  discussion  of  the  issues 
raised  by  the  draft  EIS,  and  that  the 
public’s  opportunity  to  participate 
should  not  be  limited. 

(8)  Section  6.916. — (A)  Several  cwn- 
menters  were  concerned  with  potential 
delays  between  the  publicaticm  of  the 
draft  and  final  EIS  and  reccxnmended 
maximum  time  limits  be  established  for 
this  period.  The  time  between  the  draft 
and  final  EIS  is  a  function  of  the  Issues 
raised  by  the  draft  EIS  and  their  resolu- 
ticm.  The  degree  ot  public  interest  and 
resultant  public  hearing  are  factors 
which  cannot  be  held  to  a  rigid  time 
frame.  The  Agency  will  process  new 
somre  appUcations  as  expeditiously  as 
possible  giving  due  consideration  to  en- 
vinmmental  impacts. 

(B)  Several  cMnmenters  expressed 
their  opinions  that  Agency  recommenda¬ 
tions  for  the  NPDES  permit  should  not 
be  included  in  the  EIS,  as  this  was  in¬ 
appropriate.  It  is  the  Agency’s  position 
ttot  the  EIS  serves  as  a  decision-making 
documoit,  and  by  incorporating  the 
Agency’s  proposed  decision  into  the  doc- 
lunent,  the  issue  is  evaluated  more  rigor¬ 
ously  than  if  no  proposed  alternative 
was  singled  out.  The  critical  aspect  re¬ 
lates  to  EPA  thwoughly  evaluating  other 
alternatives  as  well.  Since  the  EIS  is 
being  written  to  evaluate  information 
prior  to  a  permitting  acticm,  the  EIS  will 
also  discuss  measures  an  applicant  could 
take  in  order  to  receive  a  permit. 

(9)  Section^  6.918. — (A)  Two  cwn- 
mentera  wrote  that  the  regulatkm  did 
not  specifically  address  the  relationship 


between  procedures  for  preparation  of 
an  EIS  and  i»‘ocedures  for  the  Issuance 
of  a  permit  with  regard  to  timing.  Sec¬ 
tion  6.908  has  been  revised  to  more 
clearly  express  these  relationships  and 
section  6.918  has  been  clarified  to  note 
the  action  EPA  will  take  with  regard  to 
the  new  source  NPDES  permit. 

(B)  A  commenter  argued  that  envi¬ 
ronmental  impacts  should  not  be  the  only 
consideration  in  determining  whether  to 
approve  or  deny  a  permit.  Environmen¬ 
tal  impacts  are  not  the  cmly  items  con¬ 
sidered  in  EPA  decision  although  strong 
weight  is  given  to  them.  The  cost  effec¬ 
tiveness  of  an  action  and  its  effect  on 
public  health  are  also  important  consid¬ 
erations  that  are  part  of  the  Agency’s 
decision-making  process.  In  addition,  en¬ 
vironmental  Impacts  are  not  limited  to 
ecological  impacts  but  may  also  include 
socio-economic  impacts. 

(C)  A  commenter  requested  that  the 
responsible  official  state  what  tiie  permit 
denial  was  based  on  and  include  in  that 
statement  a  discussion  of  measures  that 
could  be  taken  in  order  to  receive  a  per¬ 
mit.  The  Agency  Intends  to  have  the  final 
EIS  address  these  issues  and  to  include 
mitlgatlve  measures  that  an  applicant 
could  take  in  order  to  receive  a  permit. 

(10)  Section  6.920. — (A)  Several  com¬ 
menters  suggested  that  eligibility  for  list¬ 
ing  in  the  National  Register  of  Historic 
Places  should  not  trigger  the  additional 
procedmes  outline  in  §  6.920.  However, 
EPA  must  comply  with  the  regulatimis 
promulgated  by  the  Advisory  Coimcil  on 
Historic  Preservation  (36  CFR  Part  800) 
and  these  regulations  require  EPA  to 
consider  sites  listed  or  eligible  for  listing 
on  the  National  Register  of  Historic 
Places  regardless  of  whether  the  site  is 
on  Federal  land  or  non-Federal  land. 
Some  commenters  felt  that  new  sources 
should  only  be  required  to  comply  with 
the  additional  procedures  if  the  new 
source’s  effect  on  wetlands,  wild  and 
scenic  rivers,  etc.  was  significant  or  ad¬ 
verse.  It  is  ERA’S  Intention  that  the  orig¬ 
inal  Intent  of  the  Act  would  be  altered 
by  addhig  these  qualifying  words. 

(B)  A  commenter  suggested  that  only 
wild  and  scenic  rivers  actually  designated 
a  part  of  the  Wild  and  Scenic  Rivers 
System  or  designated  by  Congress  as  po¬ 
tential  additions  should  require  consul¬ 
tation  with  the  appropriate  State  and 
Federal  officials.  Since  this  suggestl<m 
deletes  those  rivers  potentially  a  part  of 
the  system  as  a  result  of  gubernatorial 
petition,  this  suggestion  cannot  be  im¬ 
plemented  and  still  preserve  the  intent 
of  the  Wild  and  Scenic  Rivers  Act. 

(C)  A  commenter  asked  that  the 
word  “fish”  be  added  to  S  6.920(b)  (5). 
The  term  “wildlife”  has  been  statutorily 
defined  in  the  Fish  and  Wildlife  Co¬ 
ordination  Act  to  include  fish. 

(11)  Section  6.924. — (A)  A  commenter 
criticized  EPA  for  engaging  in  site  se¬ 
lection  with  no  legal  authority  to  do  so. 
The  CEQ  Guidelines  on  “Preparation  of 
Environmental  Impact  Statements"  (40 
CFR  Part  1500)  clearly  state  that  alter¬ 
natives  to  construction  at  a  specific  lo¬ 
cation  must  be  considered.  EPA  is  not 
engaging  in  site  selection,  but  Is  com¬ 


plying  with  the  CEQ  Guidelines  in  an¬ 
alyzing  alternatives. 

(B)  Two  commenters  have  criticized 
EPA  for  not  outlining  criteria  and 
standards  for  evaluation  of  data  In  an 
EIS.  The  variety  and  scope  of  the  new 
sources  preclude  a  definitive  statement 
on  criteria  and  standards  for  data  eval¬ 
uation.  In  general  the  data  will  be  eval¬ 
uated  on  the  basis  of  complying  with  the 
CEQ  Guidelines.  An  EPA  document.  En¬ 
vironmental  Impact  Assessment  Guide¬ 
lines  for  Selected  New  Source  Indus¬ 
tries,  discusses  the  general  format  for 
an  assessment  and  is  available  to  new 
source  applicants  from  EPA’s  Office  of 
Federal  Activities. 

(C)  Two  commenters  complained  that 
the  evaluation  process  would  require  too 
much  paperwork.  EPA  has  proposed  a 
system  for  requesting  information  from 
the  applicant  that  ensures  that  the  en¬ 
vironmentally  insignificant  new  sources 
would  not  be  burdened  by  excessive 
paperwork. 

(12)  Appendix  A. — (A)  Several  com¬ 
menters  questioned  EPA’s  decision  in 
Part  I  of  Appendix  A  to  define  “con¬ 
struction”  more  narrowly  than  Section 
306  of  the  FWPCA  through  ttie  use  of 
such  words  as  “significant”  site  prepa¬ 
ration,  “major”  excavation  or  clearing, 
and  “unique”  facility.  The  Agency’s  in¬ 
tent  in  this  section  was  to  more  clearly 
outline  its  position  that  “construction” 
had  to  be  a  continuous  activity  on  the 
part  of  the  applicant.  This  could  be 
either  on-site  preparation  or  a  contrac¬ 
tual  obligation.  In  determining  whether 
an  applicant  was  a  new  source,  the 
Agency  has  to  determine  whether  his  ac¬ 
tivities  demonstrated  a  commitment  to 
construct  the  proposed  new  source.  The 
addition  of  these  criteria  was  to  help 
the  responsible  official  determine  at 
what  point  a  binding  conunitment  was 
made,  and  at  what  point  the  Agency 
would  consider  commencement  of  con¬ 
struction  to  have  occiured. 

(B)  Additional  comments  were  raised 
stating  that  EPA  was  not  complying  with 
the  intent  of  the  FWPCA  by  attempting 
to  apply  NEPA  to  “modifications.”  EPA 
agrees  with  the  commenters  that  the 
FWPCA  and  its  legislative  history  clearly 
indicate  that  m(xiificatlons  are  not  to  be 
considered  as  new  sources.  In  addition,  it 
was  not  the  Agency’s  intent  in  Appenciix 
A  to  subject  “modifications”  to  stand¬ 
ards  of  performance  by  determining  that 
they  would  be  new  sources.  We  have  re¬ 
vised  the  “major  alterations”  section  of 
the  Appendix  to  clearly  distinguish  be¬ 
tween  a  source  merely  modifying  some 
aspect  of  its  facility,  and  a  source  under¬ 
going  total  reconstruction  or  adding  a 
facility  which  fimctlons  Independently 
of  the  existing  iacUity.  These  latter  two 
actions  would  constitute  “major  altera¬ 
tions”  and  hence  would  be  considered  a 
new  source.  Modifications  would  continue 
to  be  treated  imder  the  permit  modifica¬ 
tion  procedures  (40  CFR  Part  125) . 

Accordingly,  the  new  source  NPDES 
regulation  is  published  as  a  Subpart  to 
the  regulation  amdylng  NEPA  to  EPA’s 
nonregulatory  >  programs  which  was 
promulgated  In  the  Federal  REGisTsa 
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(40  FR  16814)  on  April  14. 1975.  EPA  also 
issued  a  separate  notice  In  the  October 
21,  1974  Federal  ReOistbr  (39  FR  37419) 
which  presented  Agency  procedures  for 
voluntaiihr  preparing  environmental  Im¬ 
pact  statements  on  certain  other  EPA 
regulatory  activities. 

In  consideration  of  the  foregoing, 
(Chapter  I  of  Title  40  of  the  Code  of  Fed¬ 
eral  Regulations  Is  amended  by  adding  a 
new  Subpart  I  to  Part  6  as  set  forth 
below. 

Effective  date:  The  final  regulation 
promulgated  hereby  shall  be  effective 
February  10, 1977. 

Dated:  December  29, 1976, 

Russell  E.  Traik, 
Administrator. 

Subpart  I — Preparation  of  Environmental  Impact 
Statements  on  New  Source  NPDES  Permits 

Sec. 

6.900  Ptirpose  and  poUcy. 

6.902  Definitions. 

6.904  Administrative  activity  subject  to  this 
subpart. 

6.906  New  source  detonfilnatlon  procedures. 

6.907  Ckmfidentlallty  of  documents. 

6.908  Procedures  for  evaluation  of  environ¬ 

mental  Impacts. 

6.909  Completion  of  NEPA  procedures  before 

administrative  action  occurs. 

6.910  Ouldellnea  for  determining  whether 

to  prepare  an  EI3. 

6.912  Draft  envlronmenttU  Impact  state¬ 
ment. 

6.914  Public  bearing. 

6.916  Final  environmental  Impact  state¬ 
ment. 

6.918  Decision  on  the  Federal  action. 

6.920  Additional  procedures. 

6.922  Availability  of  documents. 

6.924  Content  of  an  environmental  impact 
statement. 

Exhibits 

1.  Notice  of  Intent — suggested  format. 

2.  Negative  declaration — suggested  format. 

3.  Environmental  Impact  appraisal — sug¬ 
gested  format. 

4.  Cover  sheet  for  environmental  impact 
statements. 

6.  Summary  sheet  format  for  environmen¬ 
tal  Impact  statements. 

6.  Public  notice  and  news  release — suggest¬ 
ed  format. 

APPENDIX  A - CrriDANCB  ON  DETERMINING  A  NSW 

souacx 

Axtthoritt:  Sec.  102,  lOS,  83  Stat.  854  (The 
National  Environmental  PoUcy  Act  of  1909) ; 
sec.  301,  306,  402.  511,  86  Stat.  816  et  seq.  (the 
Federal  Water  Pollution  CXmtrol  Act  as 
amended). 

§  6.900  Purpose  and  polirv. 

Subpart  I — Preparation  of  Environmental 
Impact  Statement  on  New  Source 
^  NPDES  Permits 

(a)  The  Naticxial  Environmental  Policy 
Act  of  1969  (NEPA).  42  U.S.C.  4321  et 
seq.,  implemented  by  ^ecutive  Order 
11514  and  the  Council  on  Environmental 
Quality’s  (CEQ’s)  Guidelines  (40  CFR 
1500)  require  that  idl  agencies  of  the 
Federal  Government  prepiare  detailed  en¬ 
vironmental  Impact  statements  on  pro¬ 
posals  for  legislation  and  other  major 
Federal  actions  significantly  affecting 
the  quality  of  the  human  envinxunent. 
The  objective  of  NEPA  Is  to  Include  in 
the  agency  decision-making  process  ap¬ 


propriate  and  careful  consideration  of  all 
environmental  effects  of  proposed 
actions,  explain  potential  enviromnaital 
effects  of  pr(^x>s^  actions  and  their  al¬ 
ternatives  f(^  public  imderstandlng, 
avoid  or  minimize  adverse  effects  of  pro¬ 
posed  actions  and  restore  or  enhance  en¬ 
vironmental  quality  as  much  as  possible. 

(b)  This  subpart  provides  procedures 
for  ccxnpllance  with  NEPA  In  the 
issuance  of  new  soiurce  Natlcmal  PoUut- 
|mt  Dlschsu^e  Elimination  System 
(NPDES)  discharge  permits  as  author¬ 
ized  by  section  301,  section  402,  and  sec¬ 
tion  511(c)  of  the  Federal  Water  Pollu¬ 
tion  Control  Act  as  amended,  (FWPCA) 
(33  n.S.C.  1151  etseq.). 

(c)  All  references  in  this*part  to  Part 
125  shall  mean  Part  12S  of  Title  40  of  the 
Code  of  Federal  Regulatlcms  (CFR)  re¬ 
lating  to  the  National  Pollutant  Dis¬ 
charge  Elimination  System. 

§  6.902.  Definitions. 

In  addition  to  the  Information  pro¬ 
vided  in  §S  6.102  and  6.104.  the  fcfilow- 
Ing  definitions  are  provided  with  refer¬ 
ence  to  this  subpart: 

(a)  The  abbreviated  term  “EPA” 
means  the  United  States  Environmental 
Protection  Agency. 

(b)  The  term  “source.”  as  defined  in 
section  306(a)  (3)  of  the  FWPCA,  means 
“any  building,  structure,  facility  or  in¬ 
stallation  from  which  there  Is  or  may  be 
the  discharge  of  pollutants.” 

(c)  The  term  “new  sounie,”  as  defined 
In  section  306(a)(2)  of  the  FWPCA, 
means  “any  source,  the  construction  of 
which  Is  commenced  after  the  publica¬ 
tion  of  proposed  regulaticms  prescribing  a 
standard  of  performance  under  this  sec¬ 
tion  which  will  be  applicable  to  such 
source.  If  such  standard  Is  thereafter 
prcxnulgated  in  accordance  with  this  sec- 
ti(m.”  (See  Appendix  A  for  guidance.) 

(d)  The  term  “wmstruction.”  as  de¬ 
fined  in  section  306(a)  (5)  of  the 
FWPCA,  means  “any  placement,  as¬ 
sembly,  or  installation  of  facilities  or 
equipment  (including  contractual  obli¬ 
gations  to  piu*chase  such  facilities  or 
equipment)  at  the  premises  where  such 
equ^iment  will  be  used,  including  prepa¬ 
ration  wcK'k  at  such  premises.”  (See  Ap¬ 
pendix  A  for  addltl<xial  guidance.) 

(e)  The  term  “administrative  action” 
means  the  issuance  by  EPA  of  an  NPDES 
permit  to  discharge  as  a  new  source. 

(f)  The  term  “responsible  oflaclal” 
means  the  appropriate  Regional  Ad¬ 
ministrator  of  EPA  or  his  design^. 

(g)  The  term  “New  Source  and  En- 
vlrcmmental  Questionnaire  (NS/EQ)  • 
means  an  initial  dociunent  submitted  by 
an  appUcsmt  for  a  new  source  NPDES 
permit.  This  document  will  furnish  in¬ 
formation  on  the  status  of  the  proposed 
source  that  will  allow  determination  of 
whether  the  facility  Is  a  new  or  existing 
source.  In  addition,  the  NS/EQ  will  also 
furnish  information  on  the  potential  en¬ 
vironmental  Impacts  (ff  the  proposed 
source.  It  Is  the  Agency’s  Intention  that 
In  the  case  of  sources  which  aill  prob¬ 
ably  have  insignificant  environmental 
Impacts,  the  NS/EQ  will  normally  pro¬ 
vide  sufSclent  Information  to  fulfill  the 
requirements  f(^  an  oivlnmmental  Im¬ 
pact  assessment. 


(h)  The  term  “envlronmaital  impact 
assessment”  (EIA)  means  the  report, 
prepared  by  the  applicant  for  an  NPDES 
permit  to  discharge  as  a  new  source, 
which  identifies  and  analyses  the  en¬ 
vironmental  impacts  ol  the  applicant’s 
proposed  source  and  feasible  alternatives 
as  provided  in  §  6.908  of  this  Part. 

(i)  The  term  “environmental  review” 
means  the  evaluation  vmdertaken  by 
EPA  to  determine  whether  the  issuance 
of  a  new  source  NPDES  permit  may  have 
a  significant  impiact  on  the  environment. 
’The  environmental  impact  assessment  is 
one  of  the  major  sources  of  information 
used  in  this  review.  ’The  environmental 
review  shall  be  completed  with  the  Issu¬ 
ance  by  the  responsible  ofBcial  of  either 
a  notice  trf  Intent  or  a  negative  declara¬ 
tion  unless  the  review  is  reopened  by  the 
responsible  official  because  of  additional 
relevant  information. 

(j)  ’The  term  “environmental  im¬ 
pacts”  Shan  refer  to  both  the  adverse  and 
the  beneficial  impacts  associated  with  a 
new  source. 

(k)  The  term  “notice  of  Intent” 
means  the  written  announcement  to 
Federal.  State  and  l(x;al  agencies,  and  to 
interested  persons,  that  a  draft  envi¬ 
ronmental  Impact  statement  wlU  be 
prepared.  The  notice  shall  briefly  de¬ 
scribe  the  ETA  action,  its  legation,  and 
the  issues  Invidved  (see  Exhibit  1).  ’The 
purpose  of  a  notice  of  intent  is  to  in¬ 
volve  other  government  agencies  and  in¬ 
terested  persons  as  ear^  as  possible  In 
the  planning  and  evaluation  of  actions 
which  may  have  significant  environ¬ 
mental  Impacts.  This  notice  should  en¬ 
courage  public  input  in  the  preparation 
of  a  draft  EIS  and  assure  that  environ¬ 
mental  values  will  be  Identified  and 
weighed  from  the  outset,  rather  than  ac¬ 
commodated  by  adjustments  at  the  end 
of  the  decision-making  process. 

(l)  ’Hie  term  “draft  environmental  Im¬ 
pact  statement”  (draft  EUS)  means  the 
document  prepared  by  EPA,  or  under 
EPA  guidance,  which  attempts  to  iden¬ 
tify  and  analyze  the  environmental  Im¬ 
pacts  of  a  pre^posed  EPA  action  and  fea¬ 
sible  alternatives,  and  is  circulated  for 
public  comment  prior  to  preparation  of 
the  final  envlrcoimental  Impact  state¬ 
ment  (final  EIS) . 

(m)  ’Hie  term  “final  environmental 
Impact  statement”  means  the  document 
prepared  by  EPA  (w  under  EPA  guldane®"^ 
which  Identifies  and  analyzes  in  detail 
the  environmental  impacts  of  a  proposed 
EPA  action  and  Incorporates  comments 
made  on  the  draft  EIS. 

(n)  Hie  term  “third  party”  means  a 
method  for  preparing  EPA’s  environ¬ 
mental  impact  statement  whereby  the 
applicant  retains  a  consultant,  the  re¬ 
sponsible  official  exercises  a  concurrence 
review,  and  then  the  responsible  official 
supervises  the  approved  consultant  in  the 
preparation  of  the  EIS.  This  method  is 
optional  and  requires  approval  of  both 
the  new  source  applicant  and  the  respon¬ 
sible  official  prior  to  the  execution  of  an 
agreement  to  prepare  the  EIS.  Generally, 
the  preparation  of  the'EfiS  imder  the 
third  party  method  would  be  initiated 
prior  to  the  pr^aration  of  the  environ¬ 
mental  Impact  asaessmwit  by  the  ap]^- 
cant  and  would  thereby  serve  the  pur- 
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pose  of  any  such  environmental  assess¬ 
ment  analyses. 

(o)  The  term  "negative  declaration” 
means  the  written  announcement,  pre¬ 
pared  subsequent  to  the  environmental 
review,  which  states  that  EPA  has  de¬ 
cided  not  to  prepare  a  draft  environ¬ 
mental  impact  statement  (see  Exhibit 
2). 

(p)  The  term  "environmental  ap¬ 
praisal”  (EA)  means  a  document,  based 
on  the  environmental  review,  which  sup¬ 
ports  a  negative  declaration  (see  Exhibit 
3), 

(q)  The  term  "potential  new  source 
applicant”  means  the  prospective  owner, 
operator,  or  designee,  of  an  anticipated 
point  source,  as  defined  in  section  502 
(14)  of  the  FWPCA,  which  falls  within 
a  proposed  standard  of  performance  cat¬ 
egory  and  would  require  an  NPDES  per¬ 
mit  and  further  meets  the  definition  of  a 
new  source  set  forth  in  §  6.902(c)  above. 

(r)  The  term  "interested  person” 
means  an  individual,  corporation,  part¬ 
nership,  association.  State,  mimicipality, 
commission,  or  political  subdivision  of  a 
State,  or  any  interstate  body. 

§  6.904  Administrative  activity  vubject 
to  this  Subpart. 

(a)  These  procedures  shall  apply  only 
to  the  issuance  of  a  new  source  NPDES 
permit  by  EPA  and  not  to  the  Issuance  of 
a  new  source  NPDES  permit  from  any 
State  which  has  an  approved  NPDES 
program  in  accordance  with  section  402 
«b)  of  the  FWPCA. 

(b)  These  procedures  shall  be  supple¬ 
mented  by  the  provisions  of  an  inter¬ 
agency  agreement  which  is  established 
between  EPA  and  any  other  Federal 
agency,  or  agencies,  to  designate  "lead” 
or  “nonlead”  agency  responsibilities  in 
the  preparation  of  an  environmental  im¬ 
pact  statement.  Such  agreements  shall 
be  established  wh«i  EPA  or  another  Fed¬ 
eral  agency  agrees  to  be  "lead  agency” 
or  is  designated  by  the  Coimcil  on  En¬ 
vironmental  Quality  (CEQ)  to  be  “lead 
agency”  in  accordance  with  the  CEQ 
Guidelines,  40  CFR  1500.7(b).  Prior  to 
the  establishment  of  a  lead  agency  agree¬ 
ment,  EPA  will  assume  responsibility  for 
consulting  with  those  Federal  agencies 
that  are  also  responsible  for  performing 
a  NEPA  review  on  their  own  Federal  ac¬ 
tions  affecting  an  applicant  whose  facil¬ 
ity  has  been  determined  by  EPA  to  be 
a  new  source  in  order  to  determine  which 
agency  shall  be  "lead  agency.” 

(c)  These  procedures  shall  apply  to  the 
issuance  of  a  new  source  NPDES  permit 
to  a  Federal  facility,  as  defined  in  Exec¬ 
utive  Order  11752  of  December  17,  1973. 
The  official  of  the  sponsoring  Federal 
agency  requiring  a  new  source  NPDES 
permit  and  the  EPA  responsible  official 
shall  discuss  “lead  agency”  responsibili¬ 
ties  so  that  each  agency  adequately  com¬ 
plies  with  NEPA  and  its  own  procedures. 

§  6.906.  New  M>uree  determination  pro¬ 
cedures. 

(a)  Any  person  who  may  require  an 
NPDES  permit  under  the  FWPCA  shall 
so  notify  the  responsible  official  having 
jurisdiction  over  the  area  in  which  the 
discharge  is  proposed  to  be  located. 
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(b)  The  responsible  official,  upon  re¬ 
ceipt  of  such  notice  or  of  his  own  accord, 
shall  provide  any  potential  new  source 
applicant  with  the  new  source  and  en¬ 
vironmental  questionnaire  (NS/EQ). 

(c)  The  potentlaj  new  source  applicant 
shall  submit  a  NS/EQ  prior  to  c(»n- 
mencement  of  on-site  construction.  It  is 
to  the  applicant’s  advantage  to  retiim 
the  NS/EQ  questionnaire  as  early  as  pos¬ 
sible  in  his  planning  process,  so  if  the 
facility  is  determined  to  be  a  new  source, 
construction  will  not  be  unnecessarily 
delayed  pending  completion  of  these 
procedures.  If  any  on-site  construction 
commences  prior  to  the  issuance  of  an 
applicable  new  source  permit,  the  appli¬ 
cant  shall  be  advised  by  the  responsible 
official  that  he  is  proceeding  at  his  own 
risk  and  encourag^  to  halt  construction 
activities  imtll  the  environmental  proc¬ 
ess  is  completed,  that  Is,  pursuant  to 
§  6.909,  no  earlier  than  30  days  after 
issuance  of  the  final  EIS  or  15  days  after 
issuance  of  the  negative  declaration. 
EPA  may  seek  a  court  order  to  enjoin, 
construction  if  the  applicant  refuses  to 
halt  such  construction  activities. 

(d)  Within  thirty  (30)  days  of  the  re¬ 
ceipt  of  the  NS/EQ  or  the  additional  in¬ 
formation  required  pursuant  to  5  6.906 

(e)  below,  the  responsible  official  shall 
make  an  initial  determination  of  whether 
the  facility  is  a  “new  source”  (see  Appen¬ 
dix  A  for  guidance)  and  shall  notify  the 
applicant  of  the  decision  and  of  his  right 
to  contest  such  decision  as  provided  in 
S  6.906(f)  or  (g)  below.  Where  there  is 
insufficient  information  to  make  this  de¬ 
termination  within  the  prescribed  period, 
the  responsible  official  shall  so  notify  the 
applicant. 

(e)  If  additional  information  is  needed 
to  make  the  initial  new  source  deter¬ 
mination,  the  responsible  <^cial  shall 
obtain  such  additional  information.  The 
applicant  shall  provide  additional  in¬ 
formation  as  requested  by  the  responsi¬ 
ble  official. 

(f)  If  the  facility  is  initially  deter¬ 
mined  to  be  an  existing  source,  the  re¬ 
sponsible  official  shall  notify  interested 
persons  of  this  determination  and  of  the 
right  to  have  the  initial  determination 
reconsidered  at  the  NPDES  permit  ad¬ 
judicatory  hearing  held  in  conjimction 
with  contested  permit  terms  imder  40 
CFR  125.36.  Such  notification  shall  be 
concurrent  with  public  notice  of  the  pro¬ 
posed  issuance  of  a  permit  under  40  CFR 
125.32. 

(g)  If  the  facility  is  initially  deter¬ 
mined  to  be  a  new’  source,  the  respon¬ 
sible  official  shall; 

(1)  Notify  interested  persons  of  this 
determination  and  of  the  right  to  have 
the  initial  determination  considered  at 
an  adjudicatory  hearing  separate  from 
OT  in  conjunctlcm  with  the  NPDES  per¬ 
mit  adjudicatory  hearing  (as  determined 
by  the  responsible  official),  held  imder 
40  cm  125.36.  In  either  case,  the  rules 
under  40  CFR  125.36  shall  govern  the 
conduct  of  the  hearing. 

(2)  Notify  the  applicant  that  he  must 
sutoiit  an  adequate  environmental  im¬ 
pact  assessment  and  ttiat  the  i^llcant 
should  consult  with  the  respcmsible  offi¬ 


cial  or  his  designee  to  determine  the 
scope  of  the  informatiim  required. 

(3)  Notify  the  public  of  such  decision 
no  later  than  the  public  notice  of  the 
issuance  of  a  permit  under  40  cm  125.32. 

(h)  If  the  applicant  or  any  interested 
person,  within  30  days  of  the  date  of 
mailing  the  notice  of  initial  determina¬ 
tion,  requests  an  adjudicatory  hearing, 
the  responsible  official  shall  act  upon  the 
request  for  the  adjudicatory  hearing  in 
accordance  with  procedures  prescribed  in 
§§  6.906  (f)  and  (g)  above. 

(i)  If  no  hearing  is  requested  in  ac¬ 
cordance  with  §  6.906(h)  above,  the 
Initial  new  source  determination  of  the 
responsible  official  shall  bec<»ne  the  final 
new  source  determination  of  EPA. 

§  6.907.  Confidentiality  of  documents. 

(a)  The  applicant  may  request  con¬ 
fidential  treatment  of  inf(»mation  sub¬ 
mitted  pursuant  to  compliance  with  this 
Subpart  in  accordance  with  procedures 
under  40  CFR  Part  2. 

§  6.908.  Procedures  for  evalualion  of 
environ  mental  impacts. 

<  a)  If  EPA’s  Initial  new  source  deter¬ 
mination  under  §  6.906  is  that  the  facility 
is  a  new  source,  the  responsible  official  __ 
shall  inform  the  applicant  if  an  environ¬ 
mental  impact  assessment  must  be  sub¬ 
mitted  in  order  for  EPA  to  c<Mnplete  an 
environmental  review.  (If  in  the  process 
of  making  the  new  source  determination, 
it  becomes  evident  that  an  EIS  will  be 
required,  the  responsible  official  may  seek 
the  applicant’s  interest  in  developing  a 
draft  EIS  by  the  “third  party”  method  in 
lieu  of  preparing  an  environmental  im¬ 
pact  assessment.)  (See  also  §  6.908(e)  (2^ 
of  this  Subpart.) 

(b)  In  order  for  the  applicant  tc;  ccvi. 
plete  requirnnents  for  his  envlrmimental 
impact  assessment,  the  responsible  offi¬ 
cial  shall  specify  to  the  applicant  what 
information  is  required  and  determine 
the  proper  sc<^  of  environmental  as¬ 
sessment  informatioa  required  for  the 
environmental  review.  In  determining 
the  scope  of  the  environmental  impact 
assessment,  the  responsible  official  may 
request  the  applicant  to  file  either  the 
NS/EQ  with  more  complete  envirtm- 
mental  impact  information  or  to  develop 
additional  environmental  assessment  in- 
fmmation.  In  making  this  determina¬ 
tion,  the  responsible  official  shall  con¬ 
sider  the  size  of  the  new  source  and  the 
potential  environmental  impacts  of  the 
new  soui'ce.  The  responsible  official  shall 
also  (;onsider  the  extent  to  which  the  ap¬ 
plicant  or  his  designee  is  capable  of  pro¬ 
viding  the  required  information.  The  re¬ 
sponsible  official  shall  not  require  the 
applicant  to  gather  raw  data  or  to  per¬ 
form  analyses  either  of  which  duplicate 
existing  data  or  the  results  of  existing 
analyses  available  to  EPA.  The  respon¬ 
sible  official  shall  keep  requests  for  data 
to  a  minimum  (x>nsistent  with  his  re¬ 
sponsibilities  under  NEPA. 

(c)  The  environmental  review  shall 
Include  a  review  of  any  environmental 
assessment  information  received  to  de¬ 
termine  whether  any  significant  impacts 
are  anticipated,  whether  any  changes  can 
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be  made  In  the  proposed  new  source 
project  to  eliminate  significant  adverse 
Impacts,  and  whether  an  EIS  is  required. 
The  responsible  official  shall  utilize  the 
guidelines  in  §  6.910  of  this  Subpart  to 
base  his  decision  on  the  need  for  prepar¬ 
ing  an  EIS. 

(d) (1)  When  the  environmental  re¬ 
view  Indicates  that  a  significant  envir¬ 
onmental  impact  may  occur  and  that 
the  significant  adverse  Impacts  cannot 
be  eliminated  by  making  changes  in  the 
proposed  new  source  project,  a  notice  of 
intent  (Exhibit  1)  shall  be  issued,  and  a 
draft  EIS  prepared  and  distributed. 
When  the  environmental  review  indi¬ 
cates  no  significant  Impacts  are  antici¬ 
pated  or  when  the  proposed  project  is 
changed  to  eliminate  the  significant  ad¬ 
verse  impacts,  a  negative  declaration 
(Exhibit  2)  shall  be  Issued. 

(2)  Ui>on  completion  of  the  environ¬ 
mental  review,  such  notice  of  Intent  or 
negative  declaration  shall  be  distributed 
In  accordance  with  procedures  described 
In  40  CTTO  135.32(a).  Potentially  appro- 
prlate  agencies  referred  to  in  40  cm 
125.32(a)  are  found  in  the  Council  on 
Environmental  Quality  Guidelines,  40 
C7FR  1500,  Appendices  n  and  HI. 

(e)  (1)  If  the  environmental  review  re¬ 
veals  that  the  preparation  of  an  envir¬ 
onmental  Impact  statement  is  required, 
the  responsible  official  shall  prepare  a 
draft  EIS.  The  draft  and  subsequent 
final  EIS,  may  be  developed  by  several 
methods.  Including  but  not  limited  to 
the  preparation  of  the  EIS  entirely  by 
EPA  personnel,  utilization  of  university 
or  professional  consultant  services  re¬ 
tained  and  suijervised  by  the  responsible 
official,  or  through  a  third  party  agree¬ 
ment  between  the  applicant  and  the  re- 
spcHisible  official. 

(2)  (1)  At  the  option  of  either  the  ap¬ 
plicant  or  the  responsible  official,  and  as 
deemed  appropriate,  a  third  party  agree¬ 
ment  for  the  preparation  of  an  EIS  may 
be  established.  Generally,  such  an  agree¬ 
ment  should  be  established  prior  to  the 
development  of  the  applicant's  environ¬ 
mental  Impact  assessment  and  serve  the 
purposes  of  such  environmental  impact 
assessment.  Such  agreement  shall  not  be 
initiated  unless  both  the  applicant  and 
the  responsible  official  have  agreed  to  its 
establi^ment.  Under  a  third  party 
agreement,  both  the  applicant  and  the 
responsible  official  have  certain  minl- 
miun  resF>onsibllities  in  the  selection  of 
the  third  party  consultant.  The  appli¬ 
cant  shall  be  responsible  for  retaining  a 
third  party  consultant  to  prepare  the 
EIS.  The  responsible  official  shall  ap¬ 
prove  the  selection  of  the  third  party 
consultant  and  shall  base  such  approval 
on  the  objectivity  of  the  consultant,  in¬ 
cluding  such  factors  as  the  degree  of 
financial  independence,  the  ability  to 
make  a  free  and  Independent  appraisal 
of  environmental  impact,  and  the  ab¬ 
sence  of  confilctlng  Interest. 

(11)  In  all  cases  when  a  third  party 
agreement  is  being  utilized  to  prepare 
an  EIS,  the  responsible  official  shall 
specify  the  tjrpe  of  Information  to  be  de- 
vdoped  and  shall  retain  supervisory  re¬ 
sponsibility  over  the  gathering,  analysis. 
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and  presentatl(m  of  the  Information. 
The  responsible  official  shall  keep  the 
through  the  third  party  consultant  to  a 
tninimiim  consistent  with  his  responsi¬ 
bilities  under  NEPA.  In  addition,  the  re¬ 
sponsible  official  shall  ensure  that  the 
applicant  is  provided  sufficient  oppor¬ 
tunity  to  review  the  material  prior  to  the 
publication  of  both  the  draft  and  final 
EIS. 

(f)  For  any  negative  declaration,  the 
responsible  official  shall  prep>are  an  envi¬ 
ronmental  impact  appraisal  which  states 
EPA’s  reasons  for  concluding  that  there 
will  be  no  significant  impact  resulting 
from  the  issuance  of  the  applicable  new 
source  NPDES  p)ermlt  or  that  significant 
adverse  impacts  have  been  mitigated  by 
making  changes  in  the  proposed  new 
source  (see  Exhibit  3).  This  document 
shall  biiefiy  describe  the  proposed  action 
and  feasible  alternatives,  environmental 
impKicts  of  the  proposed  new  source,  stei>s 
to  minimize  harm  to  the  environment, 
the  relationship  between  short  term  uses 
of  man’s  environment  and  the  mainte¬ 
nance  and  enhancement  of  long  term 
beneficial  uses,  the  irreversible  and  ir¬ 
retrievable  commitments  of  resources  for 
the  new  source,  comments  and  consulta¬ 
tions  on  the  new  source  and  reasons  for 
concluding  there  will  be  no  slgmificant 
adverse  impacts.  The  environmental  im¬ 
pact  appraisal  shall  be  available  for  pub¬ 
lic  inspection  at  the  time  of  the  Issuance 
of  the  negative  declaration  and  shall  re¬ 
main  with  the  internal  records  of  tb« 
ipermlt. 

§  6.909  Completion  of  NEPA  proce¬ 
dures  before  administrative  action 
occurs. 

(a)  The  processing  and  review  of  Ihe 
applicant’s  NPDES  permit  ai>plication 
shall  proceed  <5oncurrently  with  the  pwo- 
cedtires  within  this  Subpart.  In  addition 
to  the  requirements  defined  in  40  CFR 
125.35,  no  administrative  action  shaU  be 
taken  by  EPA  until  the  environmental 
review  process  resulting  in  an  EIS  or  a 
negative  declaration  with  environmental 
apjpralsal  has  been  completed. 

( 1 )  When  an  EIS  will  he  prepared.  E!x- 
oepJt  when  requested  by  the  responsible 
official  in  writing  and  approved  by  CEQ, 
no  administrative  action  shall  be  taken 
sooner  than  ninety  (90)  calendar  days 
after  a  draft  EfiS  hsis  been  distributed  or 
sooner  than  thirty  (30)  calendar  days 
after  the  final  ElIS  has  been  made 
public.  If  the  final  text  of  an  E3S  is  filed 
within  ninety  (90)  days  after  a 
draft  EIS  has  been  circulated  for 
comment,  furnish  to  CEQ  and  made 
public,  the  minimum  thirty  (30)  day 
Ijeiiod  and  the  ninety  (90)  day  pjerlod 
may  run  concurrently  if  they  over¬ 
lap.  ’The  minimum  peri(xls  for  review  and 
advance  availability  of  draft  EUS’s  shall 
begin  on  the  date  CfiSQ  publishes  the  no¬ 
tice  of  receipt  of  the  EIIS  in  the  Federal 
Register.  For  final  EUS’s,  the  minimum 
period  shall  begin  on  the  date  CEQ  re¬ 
ceives  the  document. 

(2)  When  an  EIS  will  not  be  prepared. 
If  E3*A  decides  not  to  p?ei>are  an  ETS  on 
any  action  listed  in  this  part  for  which  a 
negative  declaration  with  environmental 
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appraisal  has  been  prepared,  no  adminis¬ 
trative  action  shall  be  taken  for  at  least 
fifteen  (15)  working  days  after  the  neg¬ 
ative  declaration  is  issued  to  allow  pub¬ 
lic  review  of  the  decision. 

§  6.910  Guidelines  for  determining 
whether  to  prepare  an  EIS. 

The  following  guidelines  shall  be  used 
when  performing  the  environmental  re¬ 
view: 

(a)  General  guidelines.  (1)  When  de¬ 
termining  the  significance  of  a  proposed 
new  source’s  impact,  the  responsible  offi¬ 
cial  shall  consider  both  its  short  term  and 
long  term  effects  as  well  as  its  primary 
and  secondary  effects  and  beneficial  and 
adverse  environmental  impacts  as  de¬ 
fined  in  §  6.924(c). 

(2)  If  EPA  is  proposing  to  issue  a 
number  of  minor,  environmentally  in¬ 
significant  new  source  NPDES  permits, 
during  a  limited  time  span  and  in  the 
same  general  geographic  area  the  re¬ 
sponsible  official  may  determine  that  the 
cumulative  Imi^act  of  the  issuance  of  all 
these  permits  may  have  a  significant  en¬ 
vironmental  effect. 

(3)  An  EIS  will  not  be  required  if  the 
responsible  official  determines  that  the 
proposed  new  source  ixDject  has  been 
adequately  covered  in  another  EIS. 

(b)  Specific  criteria.  An  EIS  will  be 
prepared  when:  (1)  ’The  new  source  will 
induce  or  accelerate  significant  changes 
in  Industrial,  commercial,  agricultural, 
or  residential  land  use  concentrations  or 
distributions  which  have  the  potential 
for  significant  environmental  effects. 
Factors  that  should  be  considered  in  de¬ 
termining  if  these  changes  are  environ¬ 
mentally  significant  Include  but  are  not 
limited  to:  the  nature  and  extent  of  the 
vacant  land  subject  to  Increased  develop¬ 
ment  pressure  as  a  result  of  the  new 
source;  the  increases  in  population  or 
population  density  which  may  be  in¬ 
duced  and  the  ramifications  of  such 
changes;  the  nature  of  land  use  regula¬ 
tions  in  the  affected  area  and  their  po¬ 
tential  effects  on  develcHxnent  and  the 
environment;  and  the  changes  in  the 
availability  or  demand  for  energy  and 
the  resulting  environmental  conse¬ 
quences. 

(2)  ’The  new  source  will  directly,  or 
through  induced  development,  have  sig¬ 
nificant  adverse  effect  upon  local  ambi¬ 
ent  air  quality,  local  ambient  noise 
levels,  surface  or  grovmdwater  quality 
or  quantity,  fish,  wildlife,  and  their 
natural  habitats. 

(3)  Any  major  part  of  the  new  source 
will  have  signlfic:ant  adverse  effect  on 
the  habitat  of  threatened  or  endangered 
species  on  the  Department  of  Interior’s 
lists  of  threatened  and  endangered 
species. 

(4)  ’The  environmental  impact  of  the 
Issuance  of  a  new  source  NPDES  permit 
is  likely  to  be  highly  controversial. 

(5)  Ihe  environmental  impact  of  the 
issuance  of  a  new  source  NPDES  permit 
will  have  significant  direct  and  adverse 
effect  on  a  property  listed  In  or  eligible 
for  listing  in  the  National  Register  of 
Historic  Places. 
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(6)  Any  major  part  of  the  source  win 
have  significant  adverse  effects  on  pariE- 
lands,  wetlands,  wild  and  scenic  rivers, 
reservoirs  or  ether  Important  bodies  of 
water,  navigation  projects,  or  prime 
agrlcultiiral  lands  (see  §  6.920  for  addi¬ 
tional  procedures) . 

§  6.912.  Draft  mviroiiiiiriital  impact 
statement. 

(a)  The  responsible  official  shall  as¬ 
sure  that  a  draft  environmental  impact 
statement  is  prepared  as  soon  as  prac¬ 
ticable  after  the  release  of  the  notice  of 
Intent.  The  draft  EIS  shall  be  published 
prior  to  or  concurrent  with  the  publica¬ 
tion  of  public  notice  for  the  Issuance  of 
a  proix)sed  permit  pursuant  to  40  CPR 
125.32. 

(b)  The  content  of  the  draft  EIS  shall 
be  as  specified  according  to  §  6.924  of 
this  Subpart. 

(c)  Parties  who  wish  to  comment  have 
forly-five  (45)  days  to  reply  after  the 
date  of  publication  by  CEQ  in  the  Fed¬ 
eral  Register  of  the  availability  of  the 
draft  EIS.  The  ewnment  period  may  be 
extended  for  an  additional  fifteen  (15) 
days  upon  request. 

§  6.914.  Public  hearing. 

(a)  If  there  is  a  significant  degree  of 
public  Interest,  the  responsible  official 
may  convene  a  public  hearing  after  pub¬ 
lication  and  circulation  of  the  draft  EIS. 
He  shall  issue  public  notice  of  such  hear¬ 
ing  in  accordance  with  40  (ZTR  125.32(d) . 
The  public  hearing  shall  be  conducted  in 
accordance  with  40  CPR  125.34,  and  is 
normally  held  during  the  comment 
period. 

§  6.916.  Final  environmcnlul  impact 
stalonicnt. 

(a)  The  responsible  official  shall  pre¬ 
pare  a  final  environmental  impact  state¬ 
ment,  which  sh8dl  contain  responses  to 
substantive  comments  received  on  the 
draft  EIS,  a  summary  of  the  record  of 
any  public  hearing,  and  any  other  rele¬ 
vant  Information. 

(b)  The  final  EIS  shall  be  published 
prior  to  or  concurrent  with  the  responsi¬ 
ble  official’s  determination  containing 
the  permit  pursuant  to  40  CFR  125.35. 

(c)  The  final  EIS  shall  include  the 
responsible  official’s  recwnmendatlon  on 
whether  the  permit  is  to  be  Issued  or 
denied. 

(1)  If  the  recommendation  is  to  deny 
the  permit,  the  final  EIS  shall  contain 
the  reason(s)  for  such  a  recommenda¬ 
tion  and  the  measures  that  EPA  recom¬ 
mends  the  applicant  take  in  order  to  re¬ 
ceive  a  permit. 

(2)  II  the  recommendation  ia  to  issue, 
or  issue  and  condition,  the  permit,  the 
final  EIS  shall,  when  appropriate,  also 
recommend  the  actions  the  permittee 
^all  take  to  prevent  or  minimize  any 
adverse  environmental  impacts  identified 
in  the  analysis. 

§  6.918.  De<'ihion  on  ihr  F<*«i«‘ral  u«‘lion. 

The  responsible  official  shall  issue, 
issue  and  condition,  or  deny  the  new 
soiuce  NPDES  permit  foUowing  a  com¬ 
plete  evaluation  of  any  significant  bene¬ 
ficial  Mid  adverse  environmental  impacts 


on  the  human  ^vlronment  consistent 
with  Federal,  State,  or  local  requirements 
outlined  in  section  6.910  above.  The  ap¬ 
plicant  or  other  interested  party  may 
seek  an  adjudicatory  hearing  or  otlier 
judicial  review  of  the  responsible  official’s 
decision  pursuant  to  40  CFR  125.36. 

§  6.920.  Additional  proccdure«. 

This  Subpart  describes  addlticmal  pro¬ 
cedures  with  which  the  Environmental 
Protection  Agency  must  comply  regard¬ 
less  of  whether  .or  not  an  EIS  is  being 
prepared.  These  procedures  derive  from 
other  Federal  statutes,  regtilations  and 
policies  which  establish  environmental 
coordination  procedures  that  are  inde¬ 
pendent  of  the  requirements  of  NEPA. 
The  applicant  for  a  new  source  NPDES 
permit  may  be  requested  to  assist  the 
responsible  official  in  complying  with 
these  statutes  in  order  to  process  the 
new  soxirce  NPDES  application  as  expe¬ 
ditiously  as  possible. 

(a)  EPA  is  subject  to  the  requirement 
of  section  106  of  the  National  Historic 
Preservation  Act  of  1966,  16  U.S.C.  470 
et  seq..  Executive  Order  11593,  the 
Archaeological  and  Historic  Preserva¬ 
tion  Act  of  1974, 16  U.S.C.  469  et  seq.,  the 
procedures  of  the  Advisory  Council  on 
Historic  Preservation  (36  CPR  Part  800) , 
and  other  regulations  promulgated 
thereunder. 

(b)  If  the  new  source  may  affect  wet¬ 
lands,  the  responsible  official  shall  con¬ 
sult  with  the  appropriate  offices  of  the 
Department  of  the  Interior,  the  Depart¬ 
ment  of  Commerce,  U.S.  Army  Corps  of 
Engineers,  the  U.S.  Department  of  Agri¬ 
culture,  and  the  States  Involved,  dxudng 
the  environmental  review  to  determine 
the  probable  Impacts  of  the  new  source 
on  the  fish  and  wildlife  resources  and 
land  use  of  these  areas  and  the  need  for 
any  other  Federal  authorizations. 

(c)  If  the  new  source  may  affect 
coastal  zones  or  coastal  waters  as  defined 
in  Title  in  of  the  Coastal  Zone  Manage¬ 
ment  Act  of  1972,  16  U.S.C.  1451  et  seq., 
the  responsible  official  shall  consult  with 
the  appropriate  State  officer  nd  with 
the  appropriate  office  of  the  Department 
of  Commerce  to  determine  the  probable 
impact  of  the  new  source  on  coastal  zone 
or  coastal  water  resources. 

(d)  If  the  proposed  new  source  will 
encourage  new  industrial,  commercial, 
and  residential  development  in  currently 
undeveloped  floodplains  which  are  of 
significant  value  for  agricultural  produc¬ 
tion,  recreation,  or  wildlife  habitat,  the 
responsible  official  shall  act  pursuant  to 
Executive  Order  11296. 

(e)  If  the  new  source  may  affect  pw- 
tions  of  rivers  designated  wild  and  scenic 
or  being  considered  for  the  designation 
under  the  Wild  and  Scenic  Rivers  Act, 
16  U.S.C.  1271  et  seq.,  the  responsible 
official  shall  consult  with  appropriate 
State  offices  and  with  the  Secretcu-y  of 
the  Interior,  or  where  national  forest 
lands  are  involved,  with  the  Secretary  of 
Agriculture,  during  the  environmental 
review  to  determine  the  probable  Impact 
of  the  new  source  on  eligible  rivers  or 
portions  thereof. 

(f)  Whenever  the  new  source  will  re¬ 
sult  in  the  control  or  structural  modifi¬ 


cation  of  any  stream  or  other  Important 
body  of  water  for  any  purpose.  Including 
naWgation  and  dsainage,  the  responsible 
official  shall  consult  with  the  United 
States  Fish  and  Wildlife  Service  (De¬ 
partment  of  the  Interior) ,  the  National 
Marine  Fisheries  Service  of  the  National  - 
Oceanic  and  Atmospheric  Administra¬ 
tion  (Departmeit  of  Commerce),  The 
UJ3.  Army  Corps  of  Engineers,  and  the 
head  of  the  agency  administering  the 
wildlife  resources  of  the  particular  State 
in  which  the  action  will  take  place,  to 
determine  any  steps  which  may  be  taken 
to  conserve  wildlife  resources.  This  con¬ 
sultation  shall  follow  the  procedures  in 
the  Fish  and  Wildlife  Coordination  Act 
(16  U.S.C.  661  et  seq.). 

(g)  If  the  new  source  may  affect 
threatened  or  endangered  species,  de¬ 
fined  under  section  4  of  the  Endangered 
Species  Act  of  1973,  16  U.S.C.  1531  et. 
seq.,  the  responsible  official  shall  consult 
with  the  Secretary  of  the  Interior,  the 
Secretary  of  Commerce,  or  the  Secretary 
of  Agriculture,  according  to  the  proce¬ 
dures  of  section  7  of  that  Act. 

(h)  If  a  new  source  may  adversely  af¬ 
fect  significant  amounts  of  prime  agri¬ 
cultural  land,  the  responsible  official 
shall  consult  with  the  Swretary  of  Agri¬ 
culture  to  determine  the  full  Impact  of 
agricultural  production  and  feasible  al¬ 
ternatives. 

(i) (l)  Requests  for  consultation  and 
the  results  of  such  consultation  shall  be 
documented  in  writing.  The  responding 
agencies  will  be  given  thirty  (30)  days  to 
comment  as  measured  from  the  date  of 
the  written  request.  With  respect  to  all 
cases  under  subsections  6.924(b)  through 
(h)  above,  the  responsible  official  should 
advise  the  agencies  that  failure  to  an¬ 
swer  within  the  allotted  period  of  time 
will  be  deemed  to  be  a  statement  that 
the  agencies  do  not  choose  to  comment 
at  this  time.  Where  the  agencies  advise 
the  responsible  official  that  the  inclusion 
of  specified  conditions  relating  to  the  is¬ 
suance  of  the  permit  are  necessary  to 
avoid  impairment,  the  responsible  official 
may  include  in  the  permit  those  condi¬ 
tions  so  specified  by  the  agencies.  When 
the  agency  notifies  the  responsible  official 
that  more  time  is  needed  for  its  evalua¬ 
tion,  more  time  will  be  granted  where  it 
appears  to  the  responsible  official  that 
the  public  interest  warrants  such  exten¬ 
sion.  Where  consultation  has  occurred, 
the  agencies  consulted  shall  receive  cop¬ 
ies  of  either  the  notice  of  intent  and  EIS 
or  the  negative  declaration  and  environ¬ 
mental  appraisal  prepared  on  the  pro¬ 
posed  action. 

(2)  If  an  EIS  is  to  be  prepared,  and 
there  is  consultation  required  pursuant 
to  §  6.924(b)  through  (h)  ,  the  consulta¬ 
tion  may  be  deferred  imtil  the  comment¬ 
ing  period  foUowing  the  preparation  of 
the  draft  EIS. 

§  6.922.  .\vailability  of  doruments. 

(a)  EPA  will  print  copies  of  draft  and 
final  EIIS’s  for  agency  and  public  distri- 
butimi.  A  nominal  fee  may  be  charged 
for  copies  requested  by  the  pubUc. 

(b)  When  EPA  no  longer  has  copies  of 
an  EIS  to  distribute,  copies  shaU  be  made 
available  for  pubUc  inspection  at  reglon- 
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al  and  headquarters  Offices  pf  Public  Af¬ 
fairs.  Interested  persons  alfco  should  be 
advised  of  the  availability  (at  cost)  of 
EIS’s  from  the  Environmental  Law  In¬ 
stitute,  1346  Connecticut  Avenue,  N.W., 
Washington,  D.C.  20036. 

(c)  Lists  of  EIS’s  prepared  or  imder 
preparation  and  lists  of  negative  decla¬ 
rations  prepared  will  be  available  at  both 
the  regional  and  headquarters  Offices  of 
Public  Affairs. 

§  6.924.  Content  of  an  riivironinental 
impact  statement. 

(a)  Cover  sheet.  The  cover  sheet  shall 
indicate  the  type  of  EIS  (draft  or  final) , 
the  nature  of  the  proposed  EPA  action, 
the  name  of  the  permit  applicant,  the  re¬ 
sponsible  EPA  office,  the  date,  and  the 
signature  of  the  responsible  official.  The 
format  Is  shown  in  Exhibit  4. 

(b)  Summary  sheet.  The  summary 
sheet  shall  conform  to  the  format  pre¬ 
scribed  in  Appendix  I  of  the  August  1. 
1973,  Coimcil  on  Environmental  Quality’s 
Guidelines  (40  CFTt  1500).  The  format 
is  shown  in  Exhibit  5. 

(c)  Body  of  statement.  The  body  of 
the  EIS  shall  Identify,  develop,  and  ana¬ 
lyze  the  pertinent  issues  included  in 
§  6.924(c)  (1)  through  (7)  below.  Each 
subsection  need  not  be  a  separate  chap¬ 
ter  in  the  statement.  The  EIS  shall  serve 
as  a  means  for  the  responsible  official 
and  the  public  to  assess  the  environmen¬ 
tal  Impacts  of  the  proposed  issuance  of  a 
new  source  NPDES  permit,  rather  than 
as  a  justification  for  decisions  already 
made.  Environmental  impact  statements 
should  be  prepared  using  a  s3rstemati<>, 
interdisciplinary  approach.  Statements 
should  Incorporate  all  relevant  ana¬ 
lytical  disciplines  and  should  provide 
meaningful  and  factual  data,  informa¬ 
tion,  and  analyses.  Ihe  presentation 
should  be  simple  and  concise,  yet  include 
all  facts  necessary  to  permit  independent 
evaluation  and  appraisal  of  the  benefi¬ 
cial  and  adverse  environmental  effects  on 
the  human  environment  of  alternative 
actiims.  The  amount  of  detail  provided 
should  be  commensurate  both  with  the 
extent  and  expected  Impact  of  the  ac¬ 
tions,  and  with  the  amoimt  of  informa¬ 
tion  required  at  the  particular  levd  of 
decisionmaking.  TO  the  extent  possible, 
statements  shall  not  be  drafted  in  a  style 
which  requires  extensive  scientific  or 
technical  expertise  to  comprehend  and 
evaluate  the  environmental  impact  of 
the  proposed  EPA  action. 

(1)  Background  and  description  of  the 
proposed  new  source.  The  EIS  shall  de¬ 
scribe  the  propMjsed  source,  its  product  or 
purpose,  its  location,  and  its  construction 
and  operation  time  schedule.  To  prevent 
piecemeal  decision-making,  the  new 
source  should  be  described  in  as  broad  a 
context  as  necessary.  Hie  relationship  of 
the  proiJosed  new  source  project  to  other 
projects  and  proposals  directly  affected 
by  ^or  stemming  from  the  construction 
and  the  operation  of  the  new  source  shall 
be  discussed,  including  not  only  other 
EPA  activities,  but  also  those  of  Govern¬ 
mental  and  private  organlzaticms.  Devel¬ 
opment  and  population  trends  in  the 
project  area  and  the  assumption  on 


which  they  are  based  shall  also  be 
included.  Mtqis,  photos,  and  artist’s 
sketches  should  be  incorporated  if  avail¬ 
able  when  they  help  depict  the  environ¬ 
mental  setting.  If  not  enclosed,  support¬ 
ing  documents  should  be  referenced. 

(2)  Alternatives  avaiUible  to  the  pro¬ 
posed  new  source.  The  feasible  alterna¬ 
tives  available  to  the  proposed  new  source 
shall  be  described,  developed  and  objec¬ 
tively  weighed  against  the  proposed  new 
source.  The  analysis  should  be  sufficiently 
detailed  to  reveal  the  EPA’s  comparative 
evaluation  of  the  environmental  impacts 
on  the  human  environment,  costs,  and 
risks  of  each  feasible  alternative.  The 
analysis  of  alternatives  shall  include  the 
alternative  of  not  constructing  of  operat¬ 
ing  the  new  source  or  postponing  con¬ 
struction  or  (^ration.  Feasible  design, 
process,  and  the  site  alternatives  must  be 
described.  This  analysis  should  be  WTlt- 
ten  in  such  a  manner  that  the  general 
public  independently  can  judge  the  rela¬ 
tive  desirability  of  the  various  alterna¬ 
tives. 

(3)  Environmental  impacts  of  the 
proposed  new  source.  This  shall  be  a  de¬ 
scription  of  the  primary  and  secondary 
environmental  impacts,  both  beneficial 
and  adverse,  anticipated  frcxn  the  new 
soiu'ce.  The  scope  of  the  description  shall 
include  both  short  and  long-term  im¬ 
pacts.  Emphasis  should  be  given  to  dis¬ 
cussing  those  f£ictors  most  directly  im¬ 
pacted  by  the  proposed  activity. 

(i)  Primary  impacts  are  those  that 
can  be  attributed  directly  to  the  con¬ 
struction  or  (H)eration  of  the  new  source. 

(ii)  Secondary  impacts  are  Indirect  or 
induced  impacts.  Construction  of  a 
facility  such  as  a  large  Industrial  facility 
may  stimulate  or  induce  secondary  effects 
in  the  form  of  associated  investments 
and  changed  patterns  of  social  and  eco¬ 
nomic  su^tivitles.  Particular  attention 
should  be  paid  to  potential  changes  in 
population  patterns  or  growth.  When 
such  changes  are  significant,  their  effect 
on  the  resource  base.  Including  land  use, 
water  quality  and  quantity  and  air 
quality  should  be  determined.  A  discus¬ 
sion  of  how  these  impacts  conform  or 
confiict  with  the  objectives  and  i^>ecific 
terms  of  approved  or  proiiosed  F^eral, 
State,  and  local  land  use  plans,  policies, 
and  controls  for  the  area  should  be  in¬ 
cluded. 

(4)  Adverse  impacts  which  cannot  be 
avoided  should  the  new  source  permit  be 
issued.  The  EIS  shall  describe  the  kinds 
and  magnitudes  of  adverse  impacts  which 
cannot  be  reduced  in  severity,  give  the 
remedial  and  protective  measures  which 
can  be  taken,  describe  the  adverse  im¬ 
pacts  which  can  be  reduced  to  an  accept¬ 
able  level,  and  the  mitigative  measures 
which  should  be  taken.  These  adverse 
impacts  may  include  water  or  air  pollu¬ 
tion,  undesirable  land  use  patterns,  dam¬ 
age  to  ecological  systems,  luban  conges¬ 
tion.  threats  to  health  or  other  conse¬ 
quences  adverse  to  the  environmental 
goals  set  out  in  section  101(b)  of  the 
National  Environmental  Policy  Act. 

(5)  Relationship  between  local  short 
term  uses  of  the  environment  and  the 
maintenance  and  enhancement  of  long 
term  beneficial  uses.  This  shall  be  a  de¬ 


scription  of  the  extent  to  which  the  pro¬ 
pose  acti\’ity  involves  trade  offs  between 
short  term  envlrcmmental  gains  at  the 
expense  of  long  term  losses,  or  vice-versa, 
and  the  extent  to  which  the  proposed 
action  forecloses  future  (^tions.  Si^cial 
attention  should  be  given  to  effects  which 
narrow  the  range  of  beneficial  uses  of  the 
environment  or  pose  long  term  risks  to 
health  or  safety. 

(6)  Irreversible  and  irretriemble  com¬ 
mitment  of  resources  which  would  re¬ 
sult  if  a  new  source  permit  were  issued. 
This  shall  be  a  description  of  the  extent 
to  which  the  propos^  activity  curtails 
the  diversity  and  range  of  beneficial  uses 
of  the  environment.  Secondary  impacts, 
such  as  induced  growth  in  imdeveloped 
areas,  may  make  alternative  uses  of  that 
land  impossible.  Also,  irreversible  damage 
can  result  from  environmental  accidents 
associated  with  the  new  source  and  this 
possibility  should  be  evaluated. 

(7)  A  discussion  of  problems  and  ob¬ 
jections  raised  by  oth^  Federal.  State, 
and  local  agencies  and  by  interested  per¬ 
sons  in  this  review  process.  F’inal  EIS’s 
(and  draft  EIS’s  if  ^proprlate)  shall 
smnmarize  the  comments  and  sugges¬ 
tions  made  by  reviewing  organizations 
and  shall  describe  the  disposition  of  Is¬ 
sues  raised,  e.g.,  changes  to  the  proposed 
new  source  to  mitigate  anticipated  im¬ 
pacts  or  objections.  In  particular,  the  EIS 
shall  address  any  major  issues  in  which 
the  EPA  position  differs  from  reviewers’ 
recommendations  and  objectiwis,  giving 
reasons  why  specific  comments  and  sug¬ 
gestions  could  not  be  adopted.  Review¬ 
ers’  statements  should  be  set  forth  in 
a  list  of  “comments”  and  accompanied  by 
EPA’s  “responses.”  In  addition,  the 
source  of  all  comments  should  be  clearly 
identified  and  copies  of  the  ccxnments  (or 
summaries  where  a  re^x>nse  has  been 
exceptionally  long)  should  be  attached  to 
the  final  EIS. 

(d)  Documentation.  Any  books,  re¬ 
search  reports,  field  study  reports,  cor¬ 
respondence  and  other  documents  which 
provided  the  data  base  for  evaluating 
the  impact  of  the  proposed  new  source 
and  alternatives  discussed  in  the  EIS 
shall  be  cited  in  the  body  of  the  ELS 
and  included  in  a  bibliography  attached 
to  the  EIS. 

ExHmrr  1 

NOTICK  or  INTENT — SUGCESTED  FORMAT 


(Date) 

Environmental  Protection  Agency, 


(Appropriate  Office) 


(Address,  City,  State,  Zip  Code) 

Notice  or  Intent 

To  Ail  Interested  Government  Agencies  and 
Public  Groups: 

Gentlemen:  As  required  by  the  EPA  regu¬ 
lations.  “Preparation  at  Environmentm  Im¬ 
pact  Statements  (EIS’s)  for  new  Source 
NPOE3  Permits”  (40  CPU  6.900),  attached 
is  a  Notice  of  Intent  to  prepare  an  EIS  for 
the  Proposed  EPA  action  described  brtow: 

1.  Proposed  EPA  Action  and  NPDES  Per¬ 
mit  Application  Number:  ^ 
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2  Natue  of  Applicant  and  type  of  aource: 


S.  Location  of  Propoeed  Source : 

City _ _ - . . 

County  _ 

State  _ 

4.  Issues  Involved ; 


1.  Proposed  Starting  Date  of  Discharge: 


If  your  organization  needs  additional  In- 
fcHinatlon  or  wishes  to  participate  In  the 
preparation  of  the  draft  EIS,  please  advise 
the  (appropriate  office,  city,  State) . 

Very  truly  yours, 


(Appropriate  £PA  Official) 

(List  Federal,  State,  and  local  agmcles 
to  be  solicited  for  comment.) 

(List  public  action  groups  to  be  aollcited 
for  comment.) 

(List  of  Industry  groups  to  be  solicited 
for  oconment.) 

Exuurr  2 

JJECATIVK  DECLARATION - SUGGESTED  FORMAT 

Negative  Declaration 


(Date) 

Environmental  Protection  Agency, 


(Aj^roprlate  Office) 


(Address,  C:ity,  State,  Zip  Code) 

To  All  Interested  Government  Agencies  and 
Public  Groups: 

Gentlemen:  As  required  by  the  EPA  regu¬ 
lations,  “Preparation  of  Environmental  Im- 
pMt  Statements  (EIS’s)  for  New  Source 
NPDES  Permits”  (40  CFR  6.000) ,  an  environ¬ 
mental  review  has  been  performed  on  the 
propoeed  EPA  action  below: 


(Name  of  Applicant  and  Type  of  Source) 


(Location  of  Source:  City,  County,  State) 


(Nature  of  EPA  Action) 


(NPDES  Permit  Application  Number) 

PBOJECT  DESCRIPTION,  ORIGINATOR  AND  PURPOSE 

(Include  a  map  of  the  project  area  and  a 
brief  narrative  describing  the  primary  and 
secon  Jary  Impacts  of  the  project,  purpose  of 
the  project,  and  other  data  In  support  of  the 
negative  declaration r) 

Ihe  review  process  did  not  Indicate  sig¬ 
nificant  environmental  Impacts  would  result 
from  the  proposed  action,  or  that  signifi¬ 
cant  adverse  Impacts  have  been  mitigated  by 
making  changes  In  the  project.  Consequently, 
a  preliminary  decision  not  to  prepare  an  EIS 
has  been  made.  This  action  Is  taken  on  the 
basis  of  a  careful  review  of  the  environ¬ 
mental  assessment,  and  other  sui^iortlng 
data,  which  are  on  file  In  the  above  office  and 
will  be  available  for  public  review  upon  re¬ 
quest. 

Comments  on  this  decision  may  be  submit¬ 
ted  for  consideration  by  EPA.  After  evaluat¬ 
ing  the  comments  received,  the  Agency  wEl 
make  a  final  decision  on  the  need  for  an  EIS. 

Sincerely, 


(impropriate  EPA  Official) 
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Exhibit  3 

ENVIRON  MENTAL  IMPACT  APPRAISAL — SUCCESTXD 

rORMAT 

A.  Identify  Project: 

Name  of  applicant _ 

Type  of  Source _ 

Address _ 

B.  Summarize  Assessment: 

1,  Brief  description  of  the  Source _ 


2.  Probable  Impact  of  the  Issuance  of  an 
NPDES  new  source  permit  on  the  environ¬ 
ment:  _ 


3.  Any  probable  adverse  environmental 
effects  which  cannot  be  avoided: _ 


4.  Alternatives  considered  with  evaluation 
of  each : _ 


6.  Relationship  between  local  short-term 
uses  of  the  environment  and  maintenance 
and  enhancement  of  long-term  beneficial 
uses:  _ 


6.  Any  irreversible  and  Irretrievable  com¬ 
mitment  of  resources: _ 


7.  Public  objections  to  the  Source,  tf  any, 
and  their  resolution:  .... _ 


8.  Groups  consulted  about  the  Source: _ 


B.  Reasons  for  concluding  there  will  be  no 
significant  Impacts. 

(Discuss  topics  2,  3,  S,  6,  and  7  above,  and 
how  the  alternative  (topic  4)  selected  is  the 
most  mpi^rtate. 


(Signature  of  apprc^rlate  crfBdal) 
(Dite) 

Exhibit  4 

OOVXB  SHEET  FORMAT  TOR  ENVIRONMENTAL 
IMPACT  STATEMENTS 

(Draft,  Pinal) 

Environmental  Impact  Statement 


(Provide  Name  of  Source  and  Type  at  EPA 
Action) 


(Provide  NPDES  Permit  AppUciMon  Identi¬ 
fying  Number) 

Prepared  by _ 

(Responsible  Agency  Office) 

Approved  by _ 

(Responsible' Agency  Official ) 


(Date) 

Exhibit  6 

summary  sheet  toemat  tor  environmental 
'  impact  ststements 

(Check  one) 

(  )  Draft 

(  )  Pinal 

environmental  FSOTBCnON  A6ENCT 


(Responsible  Agency  Office) 


1.  N'anie  of  action.  (Check  one) 

(  )  Administrative  action. 

(  )  Legislative  action. 

2.  Brief  description  of  action  Indicating 
wbat  States  (and  counties)  are  particularly 
affected. 

3.  Summary  of  environmental  impact  and 
^verse  environmental  effects. 

4.  List  alternative  considered 

6  a.  (for  draft  statements)  List  all  Federal. 
State,  and  local  agencies  and  Interested  per¬ 
sons  from  which  comments  have  been  re¬ 
quested. 

b.  (tor  final  staetments)  List  all  Federal, 
State,  and  local  agencies  and  Interested  per¬ 
sons  from  which  written  comments  have 
been  received. 

6.  Dates  draft  EIS  and  final  EIS  made 
available  to  Council  on  Environmental  Qual¬ 
ity  and  public. 

Exhibit  6 

PUBLIC  NOTICE  AND  NEWS  BELEASE - SUGGESTED 

FORMAT 

Public  Notice 

The  Environmental  Protection  Agency 
(originating  office)  (will  prepare,  will  not  pre¬ 
pare,  has  prepared)  a  (draft,  final)  environ-, 
mental  Impact  statement  on  the  following 
project : 


(Name  of  Applicant  and  Type  of  Source) 


(Nature  of  EPA  Action) 


(Source  Location,  City,  County,  State) 


( Where  ElS  or  Negative  Declaration  can  be 
obtained) 

This  notice  is  to  Implement  BFA’s  pollcy 
of  encouraging  public  participation  In  the 
declston-maklng  process  on  propoeed  EPA 
actions.  Comments  on  this  document  may  be 
submitted  to  (full  address  of  originating  of¬ 
fice).  . 

Appendix  A 

CUmANCE  ON  DETERMINING  A  NEW  SOURCE 

(1)  A  source  should  be  considered  a  new 
source  provided  that  at  the  time  ot  proposal 
of  the  applicable  new  source  standard  of  per¬ 
formance,  there  has  not  been  any: 

(a)  Significant  site  preparation  work,  such 
as  major  clearing  or  excavation,  but  not  in¬ 
cluding  feasibility  and  design  studies,  or 
erection  of  facilities  or  structures  In  connec¬ 
tion  with  such  studies; 

(b)  Placement,  assembly,  or  Installation  of 
unique  facilities  or  equipment  at  the  pre¬ 
mises  where  such  facilities  or  equipment  will 
be  used;  or 

(c)  Oontractual  obligation  to  purchase 
such  unique  facilities  or  equipment,  provided 
that: 

(I)  The  term  '‘contractual  obligation”  shall 
refer  only  to  binding  contracts,  and  shall  not 
Include  options  to  purchase  or  purported 
contracts  which  are  terminable  at  little  or  no 
loss;  and 

(II)  The  term  “facUltlee  or  equipment” 
shall  mean  the  following,  provided  that  the 
value  of  such  Items  represents  a  substantial 
commitment  to  construct  a  particular  facil¬ 
ity; 

(a)  structures; 

(b)  structural  materials  unique  to  a  par¬ 
ticular  slt«  ae 

(c)  machinery,  process  equipment,  or  con¬ 
struction  equipment  for  use  at  a  particular 


FEOIKAI  REGISTER,  VOL.  42,  NO  7 — TUESDAY.  JANUARY  11,  1977 


RULES  AND  REGULATIONS 


2459 


site.  The  term  “facilities  or  equipme^’  shall 
not  include  fuel  or  other  fungible,  imn-site* 
specific  commodities. 

(2)  For  the  purposes  of  determining  ap¬ 
plicability  of  these  regulations  to  new  con¬ 
struction  invtdvlng  direct  discharge  into  the 
Nation's  waters,  three  categories  of  new  con¬ 
struction  are  described;  a  totally  new  source, 
a  modification  to  an  existing  sorirce  and  a 
major  alteration.  A  totally  new  source  is  sub¬ 
ject  to  new  somce  requirements  rmder  the 
1972  Federal  Water  Pollution  Control  Act 
Amendments  (FWPCA).  Such  facilities  In- 
clxide  both  what  are  traditionally  known  as 


green' field  operations  and  total  reconstruc¬ 
tion  of  the  source. 

ModlficaUoirs  to  an  existing  source  hold¬ 
ing  an  NPDE3  discharge  permit  are  intended 
by  the  FWPCA  and  its  legislative  history  to 
be  subject  only  to  p»mit  modification  proce¬ 
dures  (subject  to  40  CFR  Part  126)  and  are 
not  considered  to  be  new  sources.  Modifica¬ 
tions  include  changes  in  production  edac¬ 
ity  by  modification  to  or  addition  of  process 
units  in  a  manufacturing  process.  It  may 
also  involve  the  addition  of  related  but  new 
product  lines. 

The  category  of  new  construction  called 
“major  alteration"  is  established  by  these 


I 


guidelines  to  accommodate  situations  which 
do  not  naturally  fall  mto  either  of  the  above 
new  construction  categories.  The  purpose  is 
to  distinguish  plant  and  process  modifica¬ 
tions  which  should  not  be  considered  to  be 
new  sources  from  those  major  altoutions 
which  effectively  create  a  new  sotuxe,  but 
which  by  circumstances  are  located  at  the 
same  site  or  are  associated  with  existing 
sources.  A  major  alteration  U:  the  construc¬ 
tion  of  an  additional  industrial  facility  or 
facilities  on  the  existing  site  which  functions 
independently  of  the  existing  facility. 

(FR  Doc . 77-652  FUed  l-l(>-77;8:45  am] 
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